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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 21st day of March, 1995

Appl i cati on of

HAROLD YOUNG

for an award of attorney and Docket 188- EAJA- SE- 13306
expert consultant fees and
rel at ed expenses under the

Equal Access to Justice Act
(EAJA) .

N N N N N N N N N N N

CPI Nl ON AND ORDER

The applicant® has appeal ed froma June 28, 1994 witten
deci sion by Adm nistrative Law Judge WIlliam A Pope, Il, that
deni ed his application, under the Equal Access to Justice Act
("EAJA", 5 U.S.C. §8 504), for reinbursenent of the | egal expenses

he incurred in defending hinmself in this proceeding.? For the

The applicant will hereinafter be referred to by that
designation or as "M. Young."

A copy of the law judge's decision on the EAJA application
is attached.
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reasons that follow, we will deny the appeal.?

The Adm ni strator sought to prove by his enmergency order in
this action that M. Young, in connection with his performance of
an annual inspection on a Cessna C 152, had breached nmai ntenance
st andards, and had reveal ed i nadequat e conpetence as a nechani c,
by returning the aircraft to service when corrosion on its rudder
cables and its exterior nmetal surfaces rendered it unairworthy.
Foll owi ng a hearing, the law judge affirnmed the Adm nistrator's
order to the extent it suspended M. Young's nechanic certificate
and | nspection Authorization pending his successful conpletion of
a re-exam nation of his conpetence to hold them but reversed the
order to the extent it sought a 30-day suspension of that
certificate and authorization for violations based on the
applicant's allegedly deficient inspection. On appeal, the
Board, in NTSB Order EA-4027 (served Novenber 23, 1993),
overturned the conpetency re-exam nation suspensi on.

In rejecting the applicant's request for an EAJA award, the
| aw j udge concl uded that the Adm nistrator's prosecution of the
matter was substantially justified because it was predicated on
the "thorough and credi ble" testinony of an expert, percipient
W t ness, nanely, an FAA airworthiness inspector, whose opinions
respecting the aircraft were supported by phot ographi c evi dence.

The | aw j udge observed that the inspector's testinony that the
aircraft exhibited nore corrosion than was all owabl e m ght have

been found sufficient to establish the charges if the

3The Administrator has filed a reply opposing the appeal .
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Adm ni strator had introduced sonme of the reference material on
corrosion that the inspector relied on in making his assessnent.?
At the sane tinme, the | aw judge did not believe that the
Adm nistrator, in the absence of Board precedent on the issue,
shoul d be faulted for not recognizing a need to subm t
docunentation setting forth an objective standard for determ ning
t he point at which corrosion beconmes an ai rworthi ness concern.
In reversing the |aw judge's affirmation of the re-
exam nation request, we explained our view that since the | aw
j udge had found the evidence insufficient to prove that M. Young
returned to service an aircraft that was unairworthy because of
corrosion, sonething nore than the evidence on which that charge
was predicated was necessary to validate the challenge to M.
Young' s conpetence as a nechanic. Specifically, we stated (EA-
4027 at 5-6):

We think that, given the |law judge's dism ssal of
charges that essentially inpugned [ M. Young' s] corrosion-
detection judgnent, the Adm nistrator was obligated to have
shown, by sone objective neasure, that [M. Young's]
know edge in the area of corrosion was deficient, wthout
regard to the failed claimthat the aircraft he inspected
exhi bited corrosion which should have grounded it. No such

showi ng was nmade, for the Admnistrator's case rested solely
on the testinony of an inspector who believed, wthout

“The applicant in this regard conplains that the | aw judge
erred by speculating that he m ght have reached a different
result on the violation charges if the Adm nistrator had
i ntroduced at the hearing the docunentation on corrosion he
submtted in response to the EAJA application. W see no error
in the | aw judge's consideration of this material. Since the |aw
j udge had di scounted the inspector's judgnments on corrosion
because no witten material wth which to gauge his opinions had
been provided, the Adm nistrator was entitled to submt, and the
| aw judge to consider, the information referenced at the hearing.
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of fering any reference or source material in support of his
subsequently rejected opinion, that the aircraft was not
ai rworthy when [M. Young] inspected it. Since the
Adm ni strator introduced no other evidence to inpugn [M.
Young' s] conpetence to correctly assess the inpact of
corrosion on an aircraft's airworthiness, we cannot find
that the Adm nistrator has established a reasonabl e basis
for his re-exam nation request.

On appeal, the applicant in effect argues that since the Board

concl uded that there was no reasonabl e basis for the

Adm ni strator's re-exam nation request, the | aw judge was

obligated to conclude that the Adm nistrator's case was not

substantially justified.®> W disagree.
The Board's conclusion that the Adm nistrator had not shown

a reasonabl e basis for retesting M. Young's conpetency as a

mechani ¢ did not, as the applicant appears to argue, represent a

conclusion that the Adm nistrator had not advanced sufficient

evidence, in the formof the inspector's testinony, to support
both the charges against himand the re-exam nation requirenent.

We have had no prior necessity to assess the sufficiency of the

°As we recently observed in Application of Rafter, NTSB
Order EA-4313 (served February 10, 1995), citing, slip op. at 4-
5, Application of US Jet, NTSB Order EA-3817 (1993), slip op. at
2, citations omtted, "To find that the Adm nistrator was
substantially justified, we nmust find his position reasonable in
fact and law, i.e., the legal theory propounded is reasonabl e,
the facts alleged have a reasonable basis in truth, and the facts
alleged will reasonably support the legal theory." There is no
guestion in this case over whether the Adm nistrator's |egal
theory is reasonable; that is to say, the applicant does not
di spute that returning to service an aircraft unairworthy because
of corrosion violates the regul ations the Adm nistrator cited.
The only issue is whether there was a reasonable basis in truth
for the allegations concerning existence of corrosion that
affected airworthiness. That issue in this proceeding involved
both fact and opinion, as it depends on expert judgnents as to
the seriousness of corrosion even the applicant concedes was
present .
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Adm nistrator's case in that regard, for he did not appeal the
| aw judge's rejection of the charges against M. Young, and our
review of the re-exam nation request did not require a review of
t he adequacy of the inspector's testinony for purposes of
establishing the regul atory charges. The instant application for
an EAJA award does, however, obligate us to make sone assessnent
of the evidentiary strength of the Adm nistrator's case.

The | aw judge found that the inspector was a credible
W t ness whose testinony, albeit that of an experienced expert
mechanic with firsthand know edge of the condition of an aircraft
he bel i eved was unairworthy, should not be deenmed dispositive in
t he absence of supporting, witten references on evaluating the
seriousness of corrosion. Wile the | aw judge decided not to
accept, w thout nore, the inspector's opinion over that of the
applicant and a witness he called as to the degree of corrosion
t hat exi sted when the applicant performed nmai ntenance on the
aircraft, we have no hesitancy in concluding in the circunstances
of this case that the inspector's testinony could have been found
sufficient to establish the Adm nistrator's charges.

Al phin v. NTSB, 839 F.2d 817 (1988), does not, as the

appl i cant suggests, stand for the proposition that the

Adm ni strator cannot show substantial justification for an action
that rests exclusively on the opinion testinony of an FAA
inspector. Rather, it holds that the substantial justification
test cannot be net by reliance on the testinony of an inspector

whose opi ni ons have been rejected by the Board as being w thout
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merit.® No such circunstance exists in this proceeding for, as
not ed, the Board has not previously had occasion to weigh the
i nspector's testinmony and the | aw judge's decision not to accept
it was based on his apparent disinclination to treat as
di spositive an opinion he had no objective way to eval uate, not
on any belief that the inspector's opinion on the nature and
degree of the corrosion he observed was not reliable, probative
or substantial. Inasnmuch as the |law judge's caution in this
respect was not dictated by Board precedent or any other factor
whi ch the Adm ni strator should have antici pated m ght underm ne
the sufficiency of his case, we see no reason to disturb the | aw
judge's assessnent that the inspector's testinony provided
substantial justification for the certificate action.

As we find no basis in the applicant's appeal for reversing
the | aw judge' s denial of an EAJA award, his decision wll be

sust ai ned.

°Al phin al so stresses an agency's obligation to exam ne the
record as a whole in reaching a judgnent on whether the
governnent's action was substantially justified. Such an
exam nation in this matter reveals that the | aw judge found the
expert opinion testinmony of the parties' w tnesses to be
essentially in equipoise on the question of corrosion exhibited
by the aircraft, and, consequently, the Adm ni strator had not
proved his case by a preponderance. Thus, while the testinony of
the Adm nistrator's expert was not persuasive enough, in the |aw
judge's view, to tip the scales toward sustaining the violations,
we think it was adequate to preclude any judgnent that the
Adm ni strator had pursued a weak or tenuous case. In this regard
we note, in particular, that the applicant did not attenpt to
establish that the inspector's opinion on corrosion clashed with
any objective standard of which he or his expert wtness were
awar e.
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ACCORDI NGY, IT I S ORDERED THAT:
1. The applicant's appeal is denied, and
2. The decision of the law judge is affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.



